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Namibia Advisory Opinion, are compared to determinations on the issue by specialist courts and tribunals. The article begins by setting out the broader historical context of the ICJ's involvement in human rights issues. It then analyses the different ways in which this involvement can be critically appraised, in the process making the case for the focus adopted herein, on a comparison between the role of the Court and that of specialist human rights tribunals on issues of meaning/interpretation rather than application/enforcement, and, within this, on comparative analysis concerned with the generalist/specialist distinction itself rather than the relative merits of positions taken on the substantive law. Such a focus is then deployed through a detailed critical evaluation of the Court's statements in the decisions indicated. Finally, the article summarizes the significance of the Court's determinations on the extraterritorial application of human rights law, and the broader relevance of these determinations for understanding the role of the ICJ in the field of human rights more generally.
I. Introduction
Is there something the ICJ should do in the field [of human rights] that specialised courts cannot do, or that the Hague Court might be able to do better?
Bruno Simma (writing in a personal capacity) 1 1. The International Court of Justice now has a significant track record of involvement in human rights issues, acting as a body that makes pronouncements on the meaning of the law in this field and applying the law to particular situations, supplementing the more long-standing and wide-ranging activities of specialist human rights courts and tribunals.
2 What is the value of having the plenary generalist body involved alongside . 4 As will be discussed, the significance of these pronouncements to the law on the extraterritorial application of human rights treaty law builds on a statement in the Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970) , Advisory Opinion (hereinafter Namibia Advisory Opinion) from decades earlier, 1971.
5 Although not about this this area of law as such, that statement can nonetheless be regarded as foundational to how the law is now understood.
5. The article begins in Section II by setting out the broader historical context of the ICJ's involvement in human rights issues. Then in Section III it analyses the various different ways in which this involvement can be critically appraised, in the process making the case for the focus adopted herein, on a comparison between the role of the Court and that of specialist human rights tribunals on issues of meaning/interpretation rather than application/enforcement, and, within this, on comparative analysis concerned with the generalist/specialist distinction itself rather than the relative merits of positions taken on the substantive law. Such a focus is then deployed in Sections IV-X through the case study of the Court's treatment of the question of the extraterritorial application of human rights treaties in the Wall Advisory Opinion, the DRC v. Uganda judgment, and Georgia v. Russia (Provisional Measures). Finally, Section XI summarizes the significance of the Court's determinations on extraterritoriality, and sets out the lessons suggested by these determinations for broader understandings of the role of the ICJ in the field of human rights. emergence of and rapid expansion in the coverage of human rights in international treaty law. 6 Moreover, the establishment and then operation of the jurisdiction of dedicated mechanisms for the interpretation and application of these human rights instruments constituted one of the main ways in which the ICJ came to share its position as an international judicial body with other international courts and quasi-judicial bodies. 7 7. It is commonplace to describe the situation during the period in which human rights treaties and their enforcement bodies were established as one where the ICJ's docket predominantly addressed a narrow set of issues, such as boundary disputes, commonly characterized as inter-State in character. 8 The international supervision of the human rights situation within States, as far as compatibility with the provisions of human rights treaties was concerned, was the exclusive preserve of human rights-specific bodies, if it occurred at all. The right to self-determination came before the Court in the decisions about South West Africa/Namibia and the Western Sahara, but only in its 'colonial' manifestation, and as a matter of the entitlements of people vis-à-vis States who did not enjoy title over the territory in which those people resided, rather than the rights of people within their own State. 9 8. The end of Cold War led to inter-related trends that substantially altered the character of the Court's work: an increased willingness of States, of a more diverse geographic, economic and military character, to have their disputes submitted to the Court, and the Court's docket expanding in both quantum and the range of areas of international law being addressed. 10 As the increase in the types of disputes and applicable law occurred, so human rights matters outside the field of self-determination came into the frame.
II. Historical developments in human rights law and at the ICJ
9. The Court's jurisprudence on human rights issues, including international criminal law, is now significant.
11 Although the Court is not a "human rights court", it has nonetheless become a court that makes decisions in the human rights field, rather like a domestic generalist court with plenary jurisdiction with respect to a legal system which includes human rights norms. 10. Human rights matters addressed by the Court have included, in addition to selfdetermination, the following: the law on genocide including the definition of the crime (the actus reus and mens rea elements and which groups come within its protection) and the applicability of the prohibition of genocide to States; certain aspects of treaty law in the context of human rights treaties, notably on reservations and succession/accession issues; the interplay between the law of State immunity and the law of universal criminal jurisdiction in the context of serious crimes; the law of diplomatic protection; the application of human rights law in situations of war and occupation where the law of armed conflict/humanitarian law/occupation law are also applicable; and the protection of individuals under humanitarian law. 11. This involvement by the ICJ in human rights matters has been linked by commentators to the broader trend within the United Nations of "mainstreaming" human rights at the Organization (of which the ICJ is of course the "principal judicial organ" 14 ): complementing the treatment of human rights issues within dedicated mechanisms, hitherto the predominant or even exclusive forum for such treatment, with treatment in other, "generalist", non-human-rights-specific bodies. 15 Put from the perspective of international law, Rosalyn Higgins (writing in a personal capacity) observes that the Court has played a major role in the "embedding" of the "protection of human rights" within the "broader setting of international law". 16 Bruno Simma (also writing in a personal capacity) makes a similar point using the UN language of "mainstreaming", with an additional, striking characterization of the ICJ and general international law, on the one hand, and human rights bodies and human rights law, on the other, as, respectively, the "old" and the "new":
If we wanted to find a short-term description for our topic of the International Court of Justice and human rights, we could call it an instance of international legal discourse in which old international law (represented for our purpose by the Court) encounters the new. What we can observe already is that the Court has become a major player in a process in which human rights and general international law mutually impact upon one another: human rights "modernize" The presence of these judges on the bench, providing a "critical mass" of persons particularly versed in human rights law, has contributed, I believe, to human rights being viewed as in the centre of what the Court does, not at the margin. 13. The effect of the expansion in the range of international law topics addressed by the Court is that in many areas of international law, the ICJ now a source of potentially persuasive and authoritative interpretation to a greater extent and across a broader spectrum of the international legal field than was the case previously. This is an especially significant development in the area of international human rights law, where the Court's pronouncements do not sit largely alone as judicial determinations of the area of law at issue (unlike, it might be said, in the field of the use of force). On human rights matters, the Court's jurisprudence has to be situated in, and compared with, the more long-standing jurisprudence of specialist human rights bodies. 15 . On a basic level, the ICJ's entry into the judicial application and enforcement of human rights law adds to the sum total of such treatment by international expert bodies. So it could be said that although, for the foregoing reasons, the ICJ may not be involved in many human rights cases, the involvement which does happen should be regarded as beneficial (if the quality of the Court's reasoning is sound, a matter which has been disputed in some of its human rights cases, as explored further below), in that it adds, albeit modestly, to the quantum of international institutional application and enforcement of human rights law (assuming, of course, the merit of such application and enforcement in the first place).
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16. Clearly, however, more can be said about the merits of the Court's involvement than simply the observation that it is "more of the same" (and the cognate normative assumption that the "same" is of merit). One way into the possible avenues of enquiry here is via the distinction that can be made in the role of any expert body addressing human rights law between, on the one hand, being engaged in pronouncing on the substance of the law itself-clarifying its meaning, for example, through interpreting 28 Rosalyn Higgins, The International Court of Justice and Human Rights, above n.2, 693-694. 29 An example of such a compromissory clause would be CERD, above n.6, art. 22. 30 For Rosalyn Higgins, writing in a personal capacity about the Court's involvement in human rights law, "the promotion of effective guarantees of human rights requires a common endeavour across a broad front." Rosalyn Higgins, The International Court of Justice and Human Rights, above n.2, 703. For Sandesh Sivakumaran, "the Court has not always covered itself in glory and the position is too nuanced to say that the Court has consistently developed human rights law", but it "… can certainly stand alongside other bodies that are tasked to uphold the protection of human rights. For one that is not a human rights court, it has done much to further their protection." Sandesh Sivakumaran, above n.2, 325.
treaty provisions-and, on the other hand, applying this law to the particular facts before it, leading to a result that potentially "enforces" this law with respect to a given situation, including through the provision of remedies.
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17. In the context of human rights, this distinction takes on a particular significance at the ICJ given that individuals do not have direct standing before the Court. As far as enforcement/remedies are concerned, the Court is structurally deficient on this key standing matter when compared to human rights bodies to which individuals have direct access.
18. Thus the Court is unable to provide remedies directly to individuals; moreover, the exclusion of access the Court of those whose interests are directly as stake in human rights cases also, of course, reduces the likelihood that such cases will go before the Court in the first place, compared to human rights tribunals where individuals have direct standing. More fundamentally, the inter-State character of the Court's jurisdiction (in the sense that its contentious jurisdiction is only for States, and its advisory jurisdiction, as far as general legal questions are concerned, requires States members of the General Assembly or the Security Council to agree on requests), means that even when human rights matters come before the Court, there is still potentially a State-centric orientation to the treatment of such matters. In explaining the modest number of human rights cases before the Court, Bruno Simma (writing in a personal capacity) argues that:
… we are looking at the "wrong relationship" here: approaching human rights problems, above all the issue of violations, from an inter-State perspective can only bring to the fore, and solve, certain limited aspects of these problems. The ICJ will deal with violations of human rights as matters of State responsibility, and State responsibility is typically [in the words of Robert McCorquodale] "law by states for states". 32 19. How might the "inter-State" perspective lead to only "limited" aspects of human rights problems being addressed? One potential area is in the level of detail that the Court is willing and able to go into when applying the law to the facts in human rights cases and making determinations on compliance, when compared to such willingness and ability by human-rights-specific bodies. In her Separate Opinion to the Court's Wall Advisory Opinion, Judge Higgins, while agreeing with the Court's finding on what she termed the "relevance of human rights law in occupied territories"
33 -what will be discussed below as matter of whether or not human rights law applies extraterritorially on the basis of effective territorial control-expressed reservations about the quality of the Court's substantive determination in applying this law to the facts. For Judge Higgins, … it has to be noted that there are established treaty bodies whose function it is to examine in detail the conduct of States parties to each of the Covenants. Indeed, the Court's response as regards the … [ICCPR] notes both the pertinent jurisprudence of the Human Rights Committee and also the concluding observations of the Committee on Israel's duties in the occupied territories.
So far as the [ICESCR] is concerned, the situation is even stranger, given the programmatic requirements for the fulfilment of this category of rights. The Court has been able to do no more than observe, in a single phrase, that the wall and its associated regime "impede the exercise by the persons concerned of the right to work, to health, to education and to an adequate standard of living as proclaimed in the International Covenant on Economic, Social and Cultural Rights …" (para.134).
For both Covenants, one may wonder about the appropriateness of asking for advisory opinions from the Court on compliance by States parties with such obligations, which are monitored, in much greater detail, by a treaty body established for that purpose. It could hardly be an answer that the General Assembly is not setting any more general precedent, because while many, many States are not in compliance with their obligations under the two Covenants, the Court is being asked to look only at the conduct of Israel in this regard.
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Drawing on some of the ideas in these comments it might be argued that the value of the Court in applying human rights law to any given situation is questionable when a specialist body already performs this function (cf. the initial comment about the ICCPR), given the Court's decision to make a pronouncement on compliance with rights of a programmatic character that is so generalized as to be, one might say, of questionable worth (cf. the comment on the ICESCR) and bearing in mind the relatively greater detail that human rights-specific enforcement bodies go into (cf. the comment on both Covenants).
20. However, the potential role of the Court on the issue of the meaning/interpretation of the law, as distinct from its application of the law to the facts-in the Wall case, the initial issue, to be addressed later, that Judge Higgins agreed with, of whether the two Covenants even applied extraterritorially in the first place-is of a different character.
21. Questions of the meaning/interpretation of the law require, to be sure, considerable intellectual deliberation, but not detailed factual and evidential assessment. The Court is in no worse a position to engage in such a deliberation when compared to human rights tribunals, as a simple a matter of practicality and detail (the question of expertise will be addressed momentarily). If, however, this negative aspect is absent, what of the question of the positive case? The more essential question raised by Judge Higgins in the context of application/enforcement remains as far as interpretation is concerned: what does it add to have the Court doing this in addition to the specialist bodies? It is just, as asked earlier, "more of the same"?
22. Obviously, the ICJ differs from specialist tribunals in the potential breadth of applicable law that can be applied by it. 35 An aspect of this wide-ranging role is that for the Court, dealing with the fundamental contested aspects of particular areas of law is commonplace. It might be said, by contrast, that in the jurisprudence of human rights tribunals the balance in the quantum of cases is tilted further towards matters of detailed application to the facts as distinct from fundamental contests over the meaning of the legal norms themselves. Just as it might be argued, as reviewed earlier, that human rights tribunals are better suited to matters of enforcement and remedies because of their detailed focus and extensive experience, so it could also be said that the ICJ might be more self-assured and capable on matters of interpretation, including on fundamental matters, because of the frequency with which it must engage in judicial determinations of this type (all other things being equal).
23. One basis for assessing the merit of the Court's pronouncements on human rights law is a consideration of how these pronouncements compare to the treatment of the same issues by specialist bodies. Within this question a distinction needs to be made between the related questions of whether the Court fits within/departs from approaches taken by other bodies, and whether the approach taken by the Court is regarded to be meritorious.
24. A significant body of commentary this topic links these two issues in the sense that consistency is regarded as beneficial. For Sandesh Sivakumaran, for example, The protection of international human rights by courts and tribunals is aided by the consistency of their jurisprudence. The extent to which the Court has adopted or departed from the jurisprudence of other human rights bodies thus merits consideration … [the] interlocking network of adjudicatory bodies and their consistence of jurisprudence can only be of benefit to the protection of human rights. 36 Sandesh Sivakumaran, above n.2, 303 and 305.
Sometimes this linked concept of consistency as a good appears to be tied to the idea of relative expertise of the specialist bodies: thus the emphasis seems to be placed more on the Court following the specialist bodies than vice versa. Bruno Simma, writing in a personal capacity, observes that:
The court has been increasingly supportive of human right claims and it has demonstrated that it can handle human rights in a way considered respectable also by the "droits de l'hommistes". In this regard, it has caught up with the existing human rights courts.
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Rosalyn Higgins, also writing in a personal capacity, observes that:
The acknowledged expertise of these specialist human rights courts and bodies, and the desire to avoid fragmentation, provide an impetus for all concerned to seek common solutions on evolving points of law. If the Court would seem to be acting cautiously in this regard, it is certainly not acting negatively. 38 Before, the very involvement of the Court in matters of application/enforcement was questioned by Judge Higgins in light of the more "detailed" existing role of the enforcement bodies. Here, a somewhat equivalent relative merit appears to be ascribed to the latter, in this case because of expertise, and with the consequence not of questioning the involvement of the Court in and of itself, as before, but, rather, accepting (or, at least, not challenging) such involvement but perhaps suggesting something akin to respect, even deference, on the part of the Court to the specialist bodies. Of course, the tenure of Rosalyn Higgins, Bruno Simma and their fellow "human rights" judges on the Court indicates that questions of relative expertise in human rights law of members of the bench at the ICJ as compared to human rights tribunals are not straightforward.
25. Beyond issues of consistency in light of the Court's co-existence with human rights bodies, further approaches to the substantive merits of the Court's treatment of human rights law are more focused on this treatment on its own terms, not with reference to other treatment elsewhere, although some of the ideas generated in this context are clearly transferrable to comparative analysis. Two approaches can be identified here. Under the first approach, the Court has been engaged in the "clarification" of human rights law, and that this has been beneficial. 39 The second approach distinguishes between "progressive" and "conservative" approaches which encapsulate 37 Bruno Simma, above n.1, 25. 38 Rosalyn Higgins, Human Rights in the International Court of Justice, above n.2, 749. 39 For Zyberi, the court has "clarified how certain human rights rules and principles were to be understood and applied". Gentian Zyberi, The International Court of Justice and Applied Forms of Reparation, above n.2, 294. Sivakumaran describes the Court's role as "clarifying the normative status of particular instruments and specific rights". Sandesh Sivakumaran, above n.2, 307.
similarly vague notions of being "pro" or "anti" human rights, corresponding to positions that are typically regarded (often implicitly) as respectively meritorious and to be criticized. 40 The potential link between such approaches and the earlier focus on consistency with human rights tribunals is illustrated by the previous quote from Bruno Simma that links the Court's consistency with human rights tribunals to being "supportive of human rights".
26. The notion of clarification as a good implicitly, and assessments of being "pro" or "anti" human rights explicitly, presuppose more fundamental positions on contested matters in the field of human rights. Clarification as a good is at best thin and at worst ignoring a more fundamental matter if not allied to a notion that the particular position being clarified is of merit, thereby requiring a position to be taken on the more fundamental "pro" or "anti" human rights issue. And one does not have to be a relativist to accept that reasonable people can disagree on what is and is not "pro" or "anti" human rights. In any case, such analysis is a matter of general human rights theory and case law, capable of application to the jurisprudence of all judicial bodies, specialist tribunals and the generalist court alike. It is, to be sure, a fundamentally important question, but ultimately not directly about the topic of the relative merits and capabilities of specialist versus generalist courts. 27. To establish a link between the underlying question and the topic at hand, one would appraise the substantive merit of the position taken by the Court on the question of extraterritoriality according to some general theory about human rights relevant to that question, and then use this as a basis for comparing the Court's position with 40 For example, Zyberi takes the position that "the court has generally taken a firm position in favour of human rights". Gentian Zyberi, The International Court of Justice and Applied Forms of Reparation, above n.2, 294. 41 Although some seem to worry that the ICJ may be more likely to be "conservative" on human rights issues than the specialist tribunals. Bruno Simma observes that specialist bodies have been behind the … great advances of international human rights law . . . have developed doctrines and rules custom-made for human rights … which might go too far for more conservative circles of the legal mainstream. This acquis must not be levelled by the participation in the discourse of a generalist court such as the ICJ.
Bruno Simma, above n.1, 26. Simma's concerns are tied to his focus on the "inter-State" character of the Court. He asks:
[C]ould we exclude that at least part of its clientele might be somewhat less than enthusiastic if the ICJ assumed (more pronounced) features of a human rights court?
Ibid. Simma states that:
… the development of international human rights will not infrequently upset sovereigntybased rules of international law with which most States will have been, and still are, quite comfortable. Ibid. 27. that of specialist tribunals, and drawing conclusions about the relative merits of the two types of forums in terms of the substantive positions they take. Ultimately, the key contest would be on the underlying question: this would determine the outcome on the relative merits issue. 28. As this article is not an effort to provide a theory to address the underlying question of whether human rights law should apply extraterritorially-a topic that is worthy of lengthy treatment in and of itself 42 -it is not concerned with the ultimate merit of the positions taken by the Court on this question. 30. The focus will be placed on the significance, as discussed above, of the Court's involvement in questions of meaning/interpretation rather than application/enforcement, when compared to such involvement by specialist bodies. The case study of the question of whether human rights law applies extraterritorially will be used to test whether there is merit in what has been suggested in the foregoing analysis: Does the Court have the potential, in some instances, to make a positive difference on questions of interpretation in the field of human rights when compared to specialist bodies, and, if so, what factors might be relevant in determining when this possibility might arise?
IV. The contested issue and treaty law framework on extraterritoriality 31. The Court's determinations on the question of the extraterritorial application of human rights treaty law obligations were made at the time when this question was highly contested. 44 The entry-level matter of the very applicability of the obligations themselves-as distinct from consequential questions, such as what they would mean were they to apply, how this meaning would be mediated by the interplay with other applicable law, etc.-was disputed. 45 Such a situation was possible in part because the relevant provisions of the treaties contain terminology on applicability that lack a clear indication of spatial scope.
32. Some of the main treaties addressing civil and political rights, the International Covenant on Civil and Political Rights (ICCPR), the American Convention on Human Rights (ACHR) and the European Convention on Human Rights (ECHR) and their Protocols, the Convention Against Torture (CAT), as well as the Convention on the Rights of the Child (CRC), which also covers economic, social and cultural rights, conceive obligations as operating in the State's "jurisdiction". Under the ECHR and some of its Protocols and the ACHR, the State is obliged to "secure" the rights contained in the treaty within its "jurisdiction".
46 Under the CAT, the State is obliged to take measures to prevent acts of torture "in any territory under its 44 See generally the sources cited above, n.42, and, e.g. Ralph Wilde, Legal "Black Hole"?, above n.42, 776 -778. Sandesh Sivakumaran highlights this significance in the Court's intervention on the topic. See Sandesh Sivakumaran, above n.2, 307. 45 See the sources cited ibid. 46 See ECHR, above n.6, art. 1; ACHR, above n.6, art.1. jurisdiction". 47 Under the CRC, States parties are obliged to "respect and ensure" the rights in the treaty to "each child within their jurisdiction". 48 The ICCPR formulation is slightly different from the others in that applicability operates in relation to those "within [the State's] territory and subject to its jurisdiction". 49 33. Thus a nexus to the State-termed "jurisdiction"-has to be established before the State's obligations are in play (the significance of the separate reference to "territory" in the ICCPR will be addressed below). As the Grand Chamber of the European Court of Human Rights stated in the Al-Skeini decision about the applicability of the ECHR to the activities of UK forces in Iraq, "Jurisdiction" under Article 1 is a threshold criterion. The exercise of jurisdiction is a necessary condition for a Contracting State to be able to be held responsible for acts or omissions imputable to it which give rise to an allegation of the infringement of rights and freedoms set forth in the Convention. July 2011, (hereinafter Al-Skeini (ECtHR)), para.130. 51 American Declaration, above n.6; ACHPR, above n.6; CEDAW, above n.6; CERD, above n.6; CRC Optional Protocol, above n. 36. In the case of the CERD, a sub-set of obligations are conceived in the context of the State's "jurisdiction". The obligation concerning racial segregation and apartheid applies to parties with respect to "territories under their jurisdiction."
53 Similarly, the provision of remedies operates with respect to people in the State's "jurisdiction", in terms of both the obligation borne by the State to provide such remedies itself, and the jurisdiction of the international Committee on the Elimination of Racial Discrimination, if it has been accepted, to hear complaints against parties.
54 Moreover, as far as the Inter-American Declaration is concerned, the Inter-American Commission on Human Rights has treated the instrument as if it does contain the "jurisdiction" trigger, without an explanation for this assumption. 38. The vagueness of the provisions in the instruments reviewed enables the scope of the spatial applicability of these instruments to be easily disputed. "Jurisdiction" could be regarded as a synonym for presence in sovereign territory only, thereby ruling out extraterritorial applicability. Alternatively, it could be defined in some way that includes, but is not limited to, a State's presence in its sovereign territory, but is defined in a manner that only covers a sub-set of extraterritorial activities (e.g. requiring a certain level of control), thereby creating the possibility for disagreements over which activities are covered. "Free-standing" obligations could be regarded as operating in any spatial zone in which the State is present, or, alternatively, a claim could be made that a limitation to sovereign territory should be read into them.
V. Decisions by other bodies and the ICJ
39. By the time the ICJ came to pronounce upon the extraterritorial applicability of certain of the aforementioned human rights treaties, there were already other decisions ( judicial, quasi-judicial, advisory) on the topic, and the process of overlapping to 62 and judgments of domestic courts such as in the United Kingdom. 63 40. The question of the extraterritorial applicability of human rights law treaties raised in the ICJ cases concerned the applicability of these treaties to Israel in the Palestinian Territories in the context of the occupation in general and the construction of the separation barrier in particular, to Uganda in the DRC in the context of the military action by the latter in the territory of the former, and to Russia in Georgia in the context of Russia's support for the breakaway Republics of Abkhazia and South Ossetia, including through military action in 2008. The treaties at issue were the ICCPR (Wall and DRC v. Uganda), the CRC (DRC v. Uganda), the CRC Optional Protocol (DRC v. Uganda), the African Charter (DRC v. Uganda), the ICESCR (Wall Advisory Opinion) and the CERD (Georgia v. Russia).
41. Just as in general many of the States who act extraterritorially-and whose legal position is, therefore, directly at stake-refute applicability in this context, so the three States whose obligations were being determined in these cases-Israel, Uganda and Russia-advanced the view that the treaties at issue did not apply to them in the territories under consideration.
42. The way the Court rejected these positions, and affirmed extraterritorial applicability, involved a series of assertions with a more general significance for the debates on applicability. Moreover, as will be explained, the Court's contribution to understandings of what obligations should mean in the extraterritorial context builds upon what it had said decades previously in the Namibia Advisory Opinion concerning South Africa's obligations to the people of that Territory. The Court's contribution in this field can be divided up into five distinct elements. These elements will be set out in the following sections.
43. In the first place, in the Namibia Advisory Opinion, the Court established the principle that territorial control also, rather than the enjoyment of territorial sovereignty (that is, title), only, should be the basis for the operation of State obligations in general. Although not a determination specifically about international human rights treaty obligations, this broad proposition paved the way for later decisions about human rights law by both human rights bodies and subsequently the Court itself.
44. In the second place, for treaties containing the "jurisdiction" trigger for applicability, the Court both supported prior affirmations by other bodies that this trigger has an extraterritorial dimension, and offered original affirmations of its own.
45. In the third place, for treaties that have a "free standing" model of applicability, the Court has for some instruments treated them as if they did contain a "jurisdiction" clause, which operates extraterritorially, and for other instruments affirmed extraterritorial application in a simpler fashion.
46. In the fourth place, the Court's pronouncement upon the "exceptional" nature of extraterritorial activities is potentially significant for the regulation of these activities by human rights law when compared to similar pronouncements by certain other bodies.
47. Similarly, in the fifth place the Court's approach to the application of human rights treaty obligations to a State acting in territory not forming part of the territory of another State also party to the same treaty is highly significant given what has been suggested by certain other decisions on this matter.
VI. The Court's contribution (1): Significance of control versus sovereignty; effective control as a trigger
48. In the Namibia Advisory Opinion the ICJ stated that South Africa, which at the time was unlawfully occupying Namibia, was … accountable for any violations … of the rights of the people of Namibia. The fact that South Africa no longer has any title to administer the Territory does not release it from its obligations and responsibilities under international law towards other States in respect of the exercise of its powers in relation to this Territory. Physical control of a territory, and not sovereignty or legitimacy of title, is the basis of State liability for acts affecting other States.
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This Opinion was issued before the main decisions by human rights bodies on the extraterritorial application of human rights treaties. 65 It is not, of course, a decision about human rights-specific treaty law as such, although it concerns the "rights of the people of Namibia". The reference to "obligations and responsibilities under international law towards other States" and "liability for acts affecting other States" adopts an inter-State focus, although such a focus can include human rights given that obligations of this type are contained in treaties between States, and that certain such obligations (including those at issue here, the prohibition of racial discrimination and the right of self-determination) are regarded as operating erga omnes, implicating a generalized community interest on the part of all States.
49. Whatever the intended meaning in the case of South Africa and the people of Namibia, and significance for rules concerning applicable law in general, and human rights law in particular, as a general proposition the echo of this statement can be traced through later decisions on the applicability of human rights treaty law, in two related but distinct respects.
50. In the first place, the fundamental point that State responsibility should not be limited to situations where a State enjoys title is the basic underpinning of extraterritorial applicability. In the second place, the particular concept of "physical control over territory" as a basis for determining where obligations should subsist has been adopted in later human rights decisions, notably those made in interpreting the meaning of "jurisdiction" in the European Convention on Human Rights, as one of the two main triggers for extraterritorial applicability, the second being a concept of control exercised over individuals. 66 The extraterritorial applicability of human 64 Namibia Advisory Opinion, above n.2, 54, para.118. 65 See the sources cited above, nn.50, 57, 58, 59, 60, 61, 63. 66 See the discussion and sources cited below, para. 55.
rights treaties based on the exercise of control over territory-the "spatial" or "territorial" trigger-finds its origin in this more general concept from the ICJ. 67 51. It would be no exaggeration to say, then, that the ideas first judicially affirmed by the ICJ are the underpinning of both the notion of the extraterritorial application of human rights law itself, and also one of the two main ways in which the trigger for such application has been defined. They foreground subsequent approaches taken on these issues by human rights bodies and the Court itself. 68 In retrospect, it can be said that the ground breaking decision on the extraterritorial application of human rights law came from the ICJ, not from a human rights tribunal, and well before the canonical decisions were issued on the topic by human rights tribunals.
52. Just as the Court paved the way for later approaches taken on extraterritorial applicability that were directly concerned with human rights treaty law, so too the Court later became involved in offering approaches of its own to the topic. Bearing in mind Bruno Simma's "old" versus "new" distinction mentioned earlier, we see, on this topic, the "old" Court applying "old" general international law, not "new" human rights law, to craft an idea which then re-appears in that "new" law, and then later returns to the "old" body, to be re-determined there, now in its manifestation as part of the "new" field of law. The distinctions between old/new, general international law/international human rights law, and the ICJ/specialist tribunals, helpful for certain purposes, must not obscure the provenance and journey of an underlying idea.
53. The Court's contribution on the extraterritorial application of human rights treaty law can be split into different elements, beginning with the question of the extraterritorial meaning of the term "jurisdiction" as used in human rights treaties.
VII. The Court's contribution (2): Affirming the extraterritorial meaning of "jurisdiction" 54. The general refutation of the extraterritorial application of human rights law mentioned earlier, made by many of the States which would be subject to the obligations were they to apply, including Israel, Uganda and Russia with respect to the three ICJ decisions in this field, has been primarily concerned with the term "jurisdiction" in some of the main human rights treaties. This term, it is argued, means the State's presence in its sovereign territory only, and so in circumstances where it serves as the trigger for applicability, the relevant obligations do not apply extraterritorially. 69 In the 67 See ibid. 68 Sandesh Sivakumaran observes that the Court's later decisions on the extraterritorial application of the ICCPR, ICESCR and CRC (addressed herein below in sections VII -X) are "timely and important" but also "no more than the specific application to human rights treaties of" this earlier idea. Sandesh Sivakumaran, above n.2, 309. 69 See e.g. the discussion in Ralph Wilde, Legal "Black Hole"?, above n.42, 776 -778, and sources cited therein. particular case of the ICCPR provision on applicability, which as mentioned earlier addresses those "within [the State's] territory and subject to its jurisdiction", the argument is made that the inclusion of the word "territory" in addition to "jurisdiction" should be read to suggest that jurisdiction is limited to territory, thereby ruling out extraterritorial applicability. 70 Arguments have also been made against the extraterritorial application of the ICESCR, for example by Israel in the context of the situation in the Palestinian territories. 71 55. Even before the Wall Advisory Opinion and the DRC v Uganda and Russia v Georgia decisions were issued by the ICJ, the consistent position adopted in relation to international human rights instruments by international review bodies was the opposite of the rejectionist position. The term "jurisdiction" in the ECHR, ACHR, CAT and CRC has been interpreted to operate extraterritorially in certain circumstances. 72 The aforementioned treatment of the applicability of the (Inter-)American Declaration by the Inter-American Commission on Human Rights in terms of the exercise of "jurisdiction" was in the context of extraterritorial activity, which it regarded as capable of constituting the exercise of jurisdiction and thereby falling under the scope of the obligations in the Declaration. 73 The ICCPR was interpreted as applying extraterritorially by the UN Human Rights Committee in Views issued in 1981 and General Comment 31 of 2004. 74 In general, the term "jurisdiction" has been defined extraterritorially as the exercise of control over either territory-the concept, indicated earlier, which has its origins in the Namibia Advisory Opinion, sometimes referred to as the "spatial" or "territorial" definition 75 -or individuals, sometimes referred to as the "individual", "personal" or, because of the identity of the foreign State actor involved, "State agent authority" definition. 76 56. The significance of the ICJ's determinations on this issue was to bolster some of the affirmations of extraterritorial applicability that had already been made by expert bodies in relation to the ICCPR and the CRC.
57. In the Wall Advisory Opinion and the DRC v. Uganda judgment the Court affirmed that the ICCPR is capable of extraterritorial application. 77 This bolsters the credibility of the Human Rights Committee's position on this question, and, by the same token, the credibility of the rejectionist view is weakened. It is also significant more broadly within the Court's jurisprudence because the Human Rights Committee's position is expressly cited by the Court in its reasoning on the issue in the Wall Advisory Opinion, both as a general matter, and as far as the position of Israel in the Palestinian territories in particular is concerned (the reasoning in DRC v. Uganda merely invokes the Court's earlier reasoning in the Wall Advisory Opinion in summary form).
78 Just as its decisions on extraterritorial applicability constitute some of the main decisions by the Court on human rights law generally, so here a decision in this category is a landmark in the broader theme of the Court's express use of the decisions of other courts and tribunals.
58. In a similar fashion, in the same two decisions the Court provided authority for the extraterritorial application of the CRC, as with the Human Rights Committee and the ICCPR earlier, bolstering the position of the Committee on the Rights of the Child on this issue (although, in contrast, without referring to the latter Committee's position on the issue). 79 59. Before the ICJ became involved, the position on the extraterritorial applicability of the term "jurisdiction" when used in human rights treaties was limited to affirmation by the UN Human Rights Committee and the Committee on the Rights of the Child, whose decisions, although important and influential, are formally non-judicial and non-binding, and the European Commission and Court of Human Rights, whose decisions are necessarily specific to the ECHR and its Protocols even if often containing logic that is clearly transferrable to equivalent provisions in other treaties. The extraterritorial applicability of the ICCPR and the CRC could be rejected on the grounds that it had not been affirmed by a body other than the Committees associated with the two instruments, that the positions of those Committees were non-binding, and that 60. After these ICJ cases, the positions of the Human Rights Committee and the Committee on the Rights of the Child with respect to the CRC and the ICCPR were no longer isolated, and, moreover, had been endorsed by a body with formal judicial status, and in a multi-faceted fashion that both affirmed the position as general proposition and applied it to the facts of two separate situations, Israel in Palestine and the DRC in Uganda, in the latter case in a binding judgment.
61. More broadly, the quantum of authoritative interpretation on the question of the extraterritorial applicability of the term jurisdiction across international human rights treaties generally had become significantly greater, in that jurisprudence from specialist human rights bodies was joined by the preeminent, generalist court.
VIII. The Court's contribution (3): Affirming the extraterritorial applicability of other treaties with free-standing obligations 62. As mentioned above, some treaties operate in a free-standing sense, in that they do not contain express provisions stipulating their general spatial field of application. Debates about this spatial field are concerned not with the meaning of an ambiguous term (as in the earlier contest over the meaning of "jurisdiction") but, rather, on whether, as mentioned, the lack of an express provision renders the treaties always applicable to States Parties anywhere in the world, or whether some sort of spatial test for applicability should be read into them and, if so, what constitutes the limits of that test.
63. The Court has made an important contribution to these debates, through adopting two distinct approaches to extraterritorial applicability. In the first place, the Court in effect read in to treaties a concept of jurisdiction, which it then determined to apply extraterritorially. In the second place, the Court offered a more simple affirmation of extraterritorial applicability, without explaining the basis for this.
64. As indicated above, the Inter-American Commission on Human Rights had read a concept of "jurisdiction" into the American Declaration on Human Rights (not a treaty), which did not contain an express reference to this word, as a way into affirming its extraterritorial applicability. This approach was taken up (without acknowledgment of its origins, as an idea, in the Commission's decision about the Declaration) and applied by the ICJ in relation to the ICESCR in the Wall Advisory Opinion and the African Charter and the CRC Optional Protocol in DRC v. Uganda. All of these instruments were treated as if they contained the "jurisdiction" trigger, as a way in to affirming that they were capable of extraterritorial application on the basis of the performance of 80 See the discussions in the literature cited above, n.42; for one example of a commentator who advocates this position, see Michael J. Dennis, above n.42. For Israel's position with respect to the ICCPR, see e.g. Wall Advisory Opinion, above n.4, para.110, and sources cited therein.
activity by the State which fell within the scope of this concept. 81 In the Wall Advisory Opinion, the Court mentions the positions of Israel and the Committee on Economic, Social and Cultural Rights on the question of the applicability of the ICESCR to Israel in the Palestinian territories. 82 Whereas it rejects Israel's advocacy of inapplicability, in contrast to its discussion of the position of the Human Rights Committee in relation to the ICCPR, it does not expressly associate the position of the Committee on Economic, Social and Cultural Rights advocating applicability (either generally or in relation to Israel in the Palestinian territories in particular) with its own affirmation of this view. 83 65. Here, it is a matter not, as earlier, of interpreting a treaty provision termed "jurisdiction" as having an extraterritorial meaning, but, rather, of affirming the extraterritorial applicability of the obligations in the instrument by reading into it a concept for applicability called "jurisdiction" which has an extraterritorial component. This takes (without acknowledgment) an approach adopted in one decision by a regional body in relation to one instrument, not at issue in the case before it, and treats it as relevant more generally, to certain other human rights treaties that do not have an explicit concept of "jurisdiction" triggering applicability.
66. A second approach to the extraterritorial scope of treaties with a free-standing conception of applicability provisions is simpler. It was adopted by the UK House of Lords in the Roma Rights case of 2004 concerning the posting of UK immigration officials at the Prague airport.
84 Lady Hale and Lord Steyn both assumed that the prohibition of discrimination on grounds of race in CERD applied extraterritorially, without recourse to a particular factual doctrine such as the exercise of "jurisdiction" which had to be met in order for the obligations to be in play. 85 67. The effect of the ICJ's 1998 Order on provisional measures in the Georgia v. Russia case is to offer further support to this "free-standing" approach to applicability. The Court stated that it:
… observes that there is no restriction of a general nature in CERD relating to its territorial application; whereas it further notes that, in particular, neither Article 2 nor Article 5 of CERD, alleged violations of which [by Russia in Georgia] are invoked by Georgia, contain a specific territorial limitation … the Court consequently finds that these provisions of CERD generally appear to apply, like other provisions of instruments of that nature, to the actions of a State party when it acts beyond its territory …
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The Court's Order called upon " [b] oth Parties, within South Ossetia and Abkhazia and adjacent areas in Georgia" to take certain acts to comply with the Convention, a determination that assumed the extraterritorial application of CERD to Russian forces in Georgia. 87 68. This decision offers a particular approach to understanding the extraterritorial application of those treaties such as the CERD with free-standing models of applicability not expressly qualified by jurisdiction: the absence of a restriction on applicability, whether of a general character, or specific to the particular obligations in the treaty at issue, should be taken to suggest that the provisions should apply. In other words, as far as the significance of treaty provisions is concerned, the enquiry on extraterritorial applicability depends on not establishing this in a positive sense, but, rather, establishing whether it has been ruled out negatively though restrictive provisions. Such an approach to treaties with free-standing provisions can be seen as offering a potential explanation for the approach adopted by the UK House of Lords in Roma Rights, and a general doctrine to be followed in relation to such treaties, as an alternative to the approach of reading a concept of "jurisdiction" into them.
IX. The Court's contribution (4): On the "exceptional" nature of extraterritorial activity and its regulation by human rights law 69. However controversial and important extraterritorial State actions are, and however fundamental to the interests of the relevant States and those in the territories affected they may be in certain cases, taken as a whole they are exceptional when compared with the presence and activities of State authorities within their sovereign territories. Thus in the Wall Advisory Opinion the ICJ stated, in relation to the ICCPR, that "… while the exercise of jurisdiction is primarily territorial, it may sometimes be exercised outside the State territory". 88 The Court went on:
Considering the object and purpose of the … Covenant … it would seem natural that, even when such is the case, States parties to the Covenant should be bound by its provisions. Similarly, in relation to the ICESCR, the Court stated that:
… this Covenant guarantees rights which are essentially territorial. However, it is not to be excluded that it applies both to territories over which a State party has sovereignty and to those over which that State exercises territorial jurisdiction. 90 70. Here, then, the Court is being descriptive about the exercise of jurisdiction in the sense of a State presence (the particular activity performed by Israel at issue before it) reflecting the fact that States Parties to the Covenant (taken as a whole) do not normally engage in this activity as a matter of fact outside their territory. These observations are significant because of how they echo an earlier statement made by the European Court of Human Rights, and how they have potentially a significantly different import, in terms of the implications for the scope of extraterritorial applicability, from an earlier statement by the Strasbourg Court. 71. In the Banković decision concerning the NATO bombing of Serbia in 1999, the European Court of Human Rights stated that that jurisdiction is "essentially" territorial, with extraterritorial jurisdiction subsisting only in "exceptional" circumstances. 91 However, in this observation the Court seemed to suggest that somehow the "exceptional" character of extraterritorial jurisdiction should be understood not only in a factual sense. Also, it should also be the basis for attenuating the scope of the meaning of "jurisdiction" in international human rights law, and should perform this function in an autonomous manner from the factual exceptionalism. The autonomous nature of this exceptionalism creates the possibility that even if a State is acting "exceptionally" as a matter of fact outside its territory, such a situation might not fall within its "jurisdiction" for the purposes of human rights law. In other words, only a sub-set of extraterritorial activity will be regulated by human rights law.
72. The dictum from Banković was affirmed at certain stages in the To date, the Court in its case-law has recognised a number of exceptional circumstances capable of giving rise to the exercise of jurisdiction by a Contracting State outside its own territorial boundaries. In each case, the question whether exceptional circumstances exist which require and justify a finding by the Court that the State was exercising jurisdiction extraterritorially must be determined with reference to the particular facts.
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This statement seems to suggest that, necessarily, human rights law does not apply to all the extraterritorial actions of States-even if States perform "acts . . . outside their territories", such acts can only "constitute an exercise of jurisdiction within the meaning of Article 1", that is to be regulated by the obligations in the treaty, "in exceptional cases".
73. This doctrine of the "exceptional" extraterritorial application of human rights obligations has only ever been affirmed in the context of the ECHR. Moreover, even in relation to that instrument it was absent from the case law before the Banković decision of 2001. Nonetheless, it appears to suggest a significantly different approach to "exceptionalism" from that articulated by the ICJ in the Wall Advisory Opinion, which was issued after Banković. For the ICJ, exceptionalism was only an issue in terms of the frequency of extraterritorial State action; it was not also a doctrine to limit the circumstances when this action would be regulated by human rights law when it occurred.
74. The absence of an affirmation of the latter doctrine places the Wall Advisory Opinion alongside the decisions of other bodies such as the Inter-American Commission of Human Rights and the Human Rights Committee, supporting the absence of such a doctrine from human rights law generally and further marginalizing the apparent affirmation of the doctrine in the context of the ECHR.
X. The Court's contribution (5): Whether human rights treaty obligations should apply to a State acting in territory not falling within the sovereign territory of another contracting party to the treaty 75. An idea has become associated with the ECHR, based on an interpretation of a dictum from the European Court of Human Rights in the aforementioned Banković decision about the "legal space" or "espace juridique" of the Convention, which has fundamental consequences for the question of extraterritorial applicability. Although advanced and affirmed only with respect to the European Convention, as an idea it is transferrable to other human rights treaties.
76. This idea is as follows: a particular action taken by one State in the territory of another State would not be governed by the Convention obligations of the first State, if the second State is not also a party to the Convention, even if in other respects 93 Al-Skeini (ECtHR), above n.50, paras.131 -132. the act in question meets the test for extraterritorial jurisdiction under the Convention (for instance the State exercises effective territorial control). Under this view, although the concept of "jurisdiction" under the ECHR is not limited to a State's own territory, the applicability of the treaty as a whole is limited to the overall territory of contracting States. In consequence, States acting outside the "territorial space" of the ECHR are not bound by their obligations in that instrument, even if they are exercising effective control over territory and/or individuals. This is a severe limitation as far as the ECHR is concerned, since most of the world's States, including some of the key sites of extraterritorial action by certain European States, fall outside the "legal space" of the ECHR.
77. This concept, although articulated in relation to the ECHR, is of significance more broadly to situations where States act in territory in respect of which they lack title, and which does not form part of another State that is also bound by the same human rights obligations as they are. This would cover territory of a State that is not a party to the same human rights treaty, and non-State territory that, necessarily, does not fall within the territory of any State bound by any human rights treaties at all. It would also cover territory of a State that is party to the same treaty but subject to different obligations under it, whether through reservations, declarations or a divergent position as far as additional instruments such as optional protocols to the treaty are concerned. This is not, then, a rejection of the extraterritorial application of human rights law in toto; it is a rejection of human rights norms that have not yet been universally accepted/accepted at least by a State with sovereignty (as title) over the territory concerned, even if they have been accepted by the foreign State acting in that territory.
78. The significance of this idea is illustrated by the following three examples of exclusions that would be effected by this limitation. In the first place, no European State acting in Afghanistan, or taking action in the territorial waters of States and/or the high seas off the Horn of Africa with respect to so-called "piracy", or taking migration-related action in the territorial waters of North African States and/or the high seas in the Mediterranean, would be bound by the ECHR. In the second place, no action by any State on the high seas, or off the coast of the Western Sahara (a non-State territory), whether piracy or migration-related, is covered by any human rights treaty obligations whatsoever. In the third place, Israel would not be bound by any of its international human rights treaty obligations with respect to the Palestinian territories.
79. This sets up a two-tier system of human rights protection: States may act abroad in a manner that impacts on human rights, but such action is only regulated by human rights obligations if these had already been in operation in the territories in question. Such a system echoes legal distinctions operating in the colonial era in levels of civilization and as between the metropolis and the colony as far as the level of rights protection is concerned. Indeed, with the ECHR the distinction in rights protection necessarily operates according to a European/non-European axis-Turkey in northern Cyprus: yes; that State and other European States in Iraq: no. 80. Whether or not such an exclusion actually operates with respect to the ECHR and its Protocols has been addressed in both case law and academic commentary.
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Such discussion has included coverage of broader normative issues concerning whether the absence of such a limitation, and the consequent application of human rights standards that were not previously applicable in the territory, would constitute "human rights imperialism" and also potentially risk, where it is co-applicable, adherence to certain norms of occupation law. 95 81. In DRC v. Uganda, the Court held that the nature of the extraterritorial action by the State at issue, Uganda, met the test for triggering the law of occupation. Applying Uganda's human rights obligations was not capable of raising a "legal space" problem as set out above, however, because the DRC was also a party to the treaties at issue. Similarly, in Georgia v. Russia, the Court was concerned with the extraterritorial application of a human rights treaty that was binding on both the State acting extraterritorially, and the State in whose territory the former State was acting. These two cases were equivalent, then, to the Strasbourg cases about Turkey in northern Cyprus: one State being bound by its obligations when acting in the territory of another State also a party to the treaty or treaties containing the obligations at issue. Everything was happening within the "legal space" of the treaty or treaties.
82. In the Wall Advisory Opinion, however, the Court was considering the applicability of human rights treaties that were not already in operation in the particular sense that the Territory-Palestine-did not itself constitute a State party to human rights treaties, nor was it regarded as forming part of the territory of another State party to such treaties. The situation was, therefore, in this sense outside the "legal space" of these instruments. It might have been said, then, that to apply the treaty obligations to Israel in the Palestinian territories would fall foul of a limitation on applicability to the "legal space" of the treaties at issue. However, such a view was not expressed by the Court, and the treaties were regarded as applicable to Israel, thereby necessarily rejecting the "legal space" limitation idea in its entirety.
XI. Significance of the decisions on extraterritoriality XI.A. Significance for the law on extraterritoriality 83. When the ICJ issued the Namibia Advisory Opinion in 1971, the development of international human rights treaty law, and its expert-body interpretation, was at a very early stage-the two global human rights Covenants, for example, had been adopted (in 1966) but were not yet in force (that happened in 1976). 96 The question of the extraterritorial application of this law had not been subject to any general expert determination. 97 When that happened later, the ideas expressed by the Court can be clearly identified. Although, then, the Court did not itself pronounce upon international human rights treaty law for some time after Namibia, that decision nonetheless deserves a central place in the canon of international human rights law jurisprudence not only for the commonly acknowledged significance it has for UN law and the law of self-determination, 98 but also because of this link with later expert-body determinations on the extraterritorial application of human rights law.
84. Moreover, when the Court then offered its own contribution on the latter subject to sit alongside the expert-body determinations, this had an important role in consolidating and supplementing a critical mass of authoritative interpretation on what was and remains the highly contested and fundamentally important question of whether human rights treaty obligations apply extraterritorially.
85. The ICJ's findings on the extraterritorial application of human rights law are contained in a few passages, offering brief (if any) rationales, and forming part of decisions covering a much broader set of issues. The other case law on this topic, by contrast, in some instances includes lengthy treatment with significant reasoning and engagement with background and underlying matters. 99 Yet in a few brief statements in three decisions, the Court bolstered the case for an affirmative answer to this question, and in a manner that widened the scope of the judicial and quasi-judicial conversation from an isolated, treaty-specific treatment by dedicated interpretation bodies on what is a common matter across the human rights treaty framework.
86. The case law in this field is still somewhat sparse, and so the Court's contributions are significant, in reinforcing existing positions already articulated by expert bodies (and further marginalizing the respective contrary positions affirmed by some States) and bringing its own view to bear in relation to certain instruments that had not previously been subject to expert determination on the extraterritoriality issue. It might be said that the three decisions, covering as they do six human rights treaties (including both the UN Covenants), in consistently affirming extraterritorial applicability suggest a general orientation on this topic that favours human rights law operating beyond borders. Such an approach reinforces the case for applicability made in decisions by other bodies, and enhances the future prospects for such a case to continue to prevail when it is subject to determination in the future, whether at the Court or elsewhere.
XI.B. The special fit between the Court and the extraterritoriality issue 87. Earlier it was observed that the relative balance in frequency between addressing fundamental matters of law and applying the law to the facts is tilted more towards the former in the case of the ICJ and the latter in the case of human rights tribunals. It was speculated that this might make the Court relatively more confident and expert in matters of interpretation. The significance of this general point is acute when it comes to the question of extraterritorial applicability, because here interpretation bodies have to determine the fundamental question of whether the law is even in operation to begin with. Not only, moreover, is there a significant link between the topic of extraterritorial applicability, as a fundamental question, and the relative experience of the ICJ in addressing questions of this type. Also, more specifically, the particular way in which the question is fundamental-being about what law applies-is also significant to the Court's work, where cases often involve determinations of applicable law, as compared to human rights bodies, where questions of interpretation are more commonly limited to what the law means, not also what law is to be interpreted in the first place.
88. Indeed, in two of the three cases under present evaluation-the Wall Advisory Opinion and DRC v. Uganda, human rights law was one of multiple areas of international law that were potentially applicable, and so determinations on applicability had to be made across multiple legal regimes. Before a human rights expert body the question of the applicability of the relevant treaty is effectively determinative as far as the jurisdiction of the tribunal is concerned: if the law is not applicable, then, necessarily, the tribunal has no jurisdiction over the situation at issue. An equivalent situation prevailed only in the Georgia v. Russia case; in the other two decisions, a finding on the applicability of human rights law was not essential for there to be a case. Moreover, it might be speculated that the frequency of jurisdictional disputes before the ICJ, regarded by commentators in the context of the functioning of international mechanisms of dispute settlement as a deficiency in the system, 100 does at least have the 100 For example, writing in 2000, in a personal capacity, Rosalyn Higgins observed:
There is scarcely a case based on the optional Clause in whichthe defendant State does not insist that the Court does not, in the particular event, have jurisdiction-usually because a reservation is said to apply to the matters at hand. So the Court has first to hold hearings to determine its own jurisdiction. This delays the coming to the merits. In the hands of competent counsel the prospects for delay and challenge as to jurisdiction may be very extended indeed. The net result is that, even where the challenges have not much strength, the coming on of the merits is long delayed. And a further result is that too large a percentage of the Court's time is spent on resolving its own jurisdiction. It is really not satisfactory that it should be thus after fifty years of this Courts existence, and eighty years have passed since the Permanent Court was established. This state of affairs reflects a depressing immaturity in international relations. Rosalyn Higgins, above n.8, section V (emphasis in original).
advantage of making the Court very familiar with contests which determine whether or not cases will be heard in the first place.
89. As discussed earlier, involvement in extraterritorial activity, although significant and often controversial, is unusual when considered in the broader context of all the things that a State normally does and how this impacts on human rights. In the main, therefore, international human rights bodies considering the extent to which State activities comply with human rights obligations spend most of their time addressing what is happening within any given State, as far as that State's obligations are concerned, and relatively little time on extraterritorial activity. In consequence, their treatment of extraterritorial issues, including the entry-level question of applicability, constitutes but a small fraction of their jurisprudence. At the ICJ, by contrast, no doubt largely determined by the inter-State character of its jurisdiction, most jurisprudence on human rights law has been about the extraterritorial context. The partial nature of the ICJ's jurisdiction, then, has led to the dominance of extraterritorial human rights issues within the corpus of its human rights jurisprudence generally, when compared to the jurisprudence of the specialist bodies.
90. Not only does the inter-State character of the Court's jurisdiction mean that human rights issues in the extraterritorial context are more likely to come up. Also, the Court's relative familiarity with extraterritorial issues more generally means that its treatment of the human rights aspects falls within the broader sphere of interState activity with which it is comfortable and experienced. Although its movement into the human rights field is relatively recent when compared to the activity of human rights bodies, paradoxically it is the Court, not human rights bodies, that has had a long-standing role in adjudicating international legal matters that concern the transnational or cross-border context. A related point is that the extreme, controversial and sometimes, for the populations and States involved, existential nature of the subject-matter at issue-war, occupation etc.-is, for the Court, if not the norm, certainly more familiar, in terms of the frequency with which it comes up, than it is to human rights bodies. Determining the question of extraterritorial applicability is the gateway, potentially, to adjudicating, for example, on the aspects of the hugely contested matter of the conduct of an armed conflict and/or occupation. The ICJ is much more used to crossing such thresholds (albeit usually applying other areas of law) than human rights bodies are.
XI.C. Broader lessons for debates on the role of the ICJ in human rights 91. Although, then, the Court has had a significant role in the development of authoritative jurisprudence on the extraterritorial application of international human rights treaty law, the foregoing analysis indicates that there are special factors suggesting an exceptional fit between the Court's broader role and this particular issue, as distinct from human rights matters more generally. What, then, if anything, can be drawn from the extraterritoriality case study for the broader question of the role of the Court compared to that of specialist tribunals on human rights issues generally, as distinct from extraterritorial human rights issues in particular?
92. At the very least, it suggests that the view that the Court, as a generalist and interState body, is somehow always to be assumed to be in an inferior position when it comes to making pronouncements upon human rights issues when compared to specialist bodies is incorrect. Within this general insight, it suggests that one of the explanations given for such an assumption, the inter-State character of the Court's jurisdiction, may sometimes not only fail to support the assumption, but also push things in the opposite direction, leading if anything to comparative advantage on the part of the Court. More generally, indeed, for this reason and/or others it suggests that the Court might be if anything in a better position to adjudicate on human rights matters in some instances. 93. The question, then, is whether this lesson from extraterritoriality is transferable to other situations, and, if so, in which circumstances. The foregoing analysis suggests that the following features of the Court's role and character need to be considered, in terms of their significance to the particular human rights topic at hand: its interState character; its familiarity with fundamental legal questions; its long-standing practice of and experience in ranging across all areas of law and applying multiple fields of law simultaneously, in terms of more than one area of human rights law (e.g. multiple human rights treaties) and other areas of law in addition to human rights law.
94. It will be for work on other areas of human rights law to test whether not one or more of these factors might sometimes push towards an appreciation that the ICJ might "add value" when compared to treatment by a specialist tribunal. But one example might be offered in overview.
95. Most States are bound by multiple human rights treaties, but international scrutiny bodies are typically treaty-specific. In the absence of a "World Court of Human Rights" and/or an effort to harmonize/consolidate the international reporting mechanisms beyond the general reviews performed by the Human Rights Council, the ICJ is in a unique position, in principle, to be able to address a particular situation with reference to the entire applicable normative framework as a matter of human rights (and also consider, and in a potentially more even-handed way, not being especially tied to one particular instrument as it starting point, how the meaning of this framework is mediated by the interplay with other applicable law). Just as on the question of whether human rights obligations apply extraterritorially the Court was, when the terms of its jurisdiction permitted it, able to look at the entire legal picture rather than a sub-set of it (viz. in DRC v. Uganda and the Wall Advisory Opinion, but not in Georgia v. Russia) so more generally, in any context, it may sometimes be in a position to offer a more complete treatment of compliance with the applicable law (assuming, of course, that in the particular circumstances this is desirable).
96. Finally, the case study on extraterritoriality suggests that there is merit in what was said earlier about the utility of disaggregating appraisals of the Court's potential role in terms of meaning/interpretation issues, on the one hand, and application/ enforcement issues, on the other. The Court's role on former issues is different, and certain matters cut differently when compared to a consideration of them in the context of latter issues. For example, the "State-centric" nature of the Court does not, on matters of interpretation, degrade its potential in the field of human rights interpretation in the same way as it might in the realm of enforcement. Clearly, this nature may render the Court's contributions limited in quantum and scope overall (few cases, no direct remedies for individuals) but when one focuses on interpretation in particular, the limitations appear different, given that a few decisions on key questions can have a ripple effect in influencing how these questions are then addressed across human rights bodies generally. Making general determinations which have the potential to be followed in any individual case where the same legal principles come to be applied by specialist bodies is a significant, not limited, function. It would be fanciful to expect the ICJ to become a major player in the enforcement of human rights to rival specialist tribunals in this respect. But the Court's jurisprudence on the question of whether human rights treaties apply extraterritoriality suggests, by contrast, the potential for a much more significant role when it comes to interpretation matters on fundamental issues.
